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STATEMENT OF JURISDICTION 
This is an appeal from a final judgment of the Small 
Claims Division, Fifth Circuit Court, Salt Lake Department, 
State of Utah. The Court of Appeals has jurisdiction under 
S78-2a-3(2) (c), U.C.A., 1953, as amended. 
STATEMENT OF' ISSUES PRESENTED 
ON APPEAL 
1, Whether failure to demand a jury trial constitutes 
waiver of the right to jury trial? 
2, Whether failure to contest or object to the jurisdic-
tion and rules of the Court, in the initial proceedings, estops 
a party from raising such arguments on appeal? 
3. Whether policy considerations may render a claim 
invalid due to lack of rightness and the possible effects of 
a ruling on the claim? 
4. Whether a prevailing party is entitled to court costs 
and attorneys fees where an appeal is frivolous, for delay, or 
unmeritorious? 
CONSTITUTIONAL AND STATUTORY 
~ PROVISIONS ~ 
The text of the following statutes, relevant to the issues 
of this appeal, are set forth in the Addendum: 
1, Utah Constitution, Article I, Section 10, 
2. Utah R.Civ.P. 38. 
3, Utah R.ADP.P, 33. 
4. Utah R.App.P. 34(a) and (c). 
STATEMENT OF THE FACTS 
This action is based on an appeal taken from the Small 
Claims Court, Fifth Circuit, Salt Lake Department, which was ren-
dered on March 25, 1987. In said case, Respondents/Plaintiffs, 
hereinafter referred to as f!Gurneysf!, filed an action against 
Appellant/Defendant, hereinafter referred to as "appellantr to re-
cover $714,35 for payments that Gurneys made to Appellant for the 
purchase of $828.02 worth of furniture. The furniture had been 
put on layaway by Gurneys, and Gurneys were to receive the furni-
ture after their completion of payments thereon. After having 
made payments in the amount of $714.35 towards the $828.02 ourchase 
price, Gurneys attempted to tender final payment, whereupon they 
were informed by Appellant, that Appellant had resold the furniture 
to another party and was therefore unable to deliver the furniture 
to Gurneys. 
The case was heard by Greg P. Hawkins, who was acting as 
Judge Pro Tern in the Small Claims Court, Fifth Circuit Court, Salt 
Lake City Department, Unfortunately, Gurneys were unable to pro-
duce payment receipts for all amounts paid to Appellant. Wherefore, 
Judge Hawkins rendered a decision in favor of Gurneys for $360,25, 
the amounts paid to Appellant for which Gurneys had receipts, 
Appellant has appealed the decision of the Small Claims 
Court on the basis that Apellant's constitutional rights under Sec-
tion X, Article 1, Constitution of Utah, have been violated in 
2 
that the decision was not rendered by a jury. 
SUMMARY OF ARGUMENT 
The Utah Constitution, Article I, Section 10, guarantees 
the right to jury trial, but requires an affirmative demand in 
order for a party to secure that right. Consequently, where 
Appellant failed to demand jury trial in the manner prescribed 
by Rule 38, Utah Rules of Civil Procedure, the right is deemed 
to have been waived. The statutes questioned by Appellant do 
not deprive them of jury trial, but rather their own failure to 
demand this right in the initial proceedings, caused this right 
to be waived. 
The appearance, appeal and other actions of Apoellant 
show consent and willingness to accept the jurisdiction and 
rules of the Small Claims Court. Failure to object to the 
general jurisdiction of this court estops Appellant from as-
serting, on appeal, claims based upon the jurisdiction and 
rules of the Small Claims Court, 
Because Appellant did not demand jury trial or in any 
way assert its right to jury trial, a ruling on the constitu-
tionality of the statutes, attacked by Appellant, is not war-
ranted due to lack of ripeness. Also, the Court must consider 
the possible ramification of such a ruling, wherein all cases 
decided by the Small Claims Court pursuant to the referenced 
statutes would be subject to a similar claim and a right to be 
readjudicated. 
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The Utah Rules of Appellate Procedure, give a prevailing 
party a right to court costs and attorneys fees, where an appeal 
is based upon an unmeritorious claim. Because the claims of 
Appellant appear to be frivolous, for delay, and unmeritorious, 
Gurneys are entitled, under these statutes, to the applicable 
court costs and attorney's fees, and should be awarded same, 
ARGUMENT 
I, APPELLANT'S FAILURE TO MAKE A DEMAND FOR A JURY TRIAL 
RESULTED IN THE WAIVER OF THE RIGHT TO JURY TRIAL. 
The Constitution of Utah, Article I, Section 10, specifi-
cally allows for jury trial in civil matters, but expressly 
states that this right "shall be waived unless demanded." The 
statutory procedure for demanding a trial by jury is outlined in 
Rule 38(b), Utah Rules of Civil Procedure, which states: 
Any party may demand a trial by jury of any issue 
triable of right by a jury by paying the statutory 
jury fee and serving upon the other party a demand 
therefore in writing at any time after the commence-
ment of the action and not later than shall be fixed 
by rule of the court in which the action is pending. 
Such demand may be endorsed upon a pleading of the 
parties. 
These constitutional and statutory provisions make it clear that 
ff
.,,a jury trial may be waived and is not mandatory." Interna-
tional Harvester Credit Corp. v. Pioneer Tractor & Implement, 62 6 
P.2d 418, 420 (Utah, 1981). 
The record of the Small Claims Court does not show a demand 
for jury trial by Appellant, and Appellant clearly confirms that 
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no demand was made. Appellant's Brief, page 7. Likewise, 
there as no record of a fee paid by Appellant, nor any other 
compliance with the constitutional and statutory procedure re-
quired to preserve the right to jury trial. Appellant's fail-
ure to make a demand for jury trial results in the issue being 
waived. Gasser v. Home, 557 P.2d 154 (Utah, 1976) r Emerson-
Brantingham Implement Co. v. Giles, 59 U.54, 202 P.543 (1921); 
Gibson v. McGurrin, 37 U.158, 106 P.669 (1910). See generally 
Utah R. Civ. P. 38(d). Because Appellant failed to make the 
required demand, "their argument is without merit. The Utah 
Constitution, Article I, Section 10, provides that in civil 
cases the right to jury trial is waived unless demanded. To 
avail one-s self of this right, one's demand must be timely 
and in accordance with applicable rule and statute." Bennion 
v. Hansen, 699 P.2d 758 (Utah, 1985). 
• I. W W .i .i • I .1 „ || 
As a result of Appellant's failure to comply with the 
provisions of the Utah Constitution and the Utah Rules of Civil 
Procedure, by demanding a jury trial in the lower courts pro-
ceedings, Appellant has waived its right to a jury trial and 
any claim that Appellant has been denied its constitutional 
right, is invalid. 
II, APPELLANT'S FAILURE TO CONTEST OR OBJECT TO THE 
JURISDICTION AND RULES OF THE SMALL CLAIMS COURT, ESTOPS IT 
FROM RAISING SUCH OBJECTIONS ON APPEAL. 
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The records of the Small Claims Court reveal no objections 
by Appellant to the general jurisdiction and rules of the Small 
Claims Court. Appellant is therefore " . . ,foreclosed from objecting 
to jurisdiction of the person where he has failed to raise the ob-
jection at the proper time, has made a general appearance, in person 
or by attorney, or has answered the complaint cm its merits." 
20 Am. Jur. 2d Courts §95.(1965) at 456. Petitioner consented to 
the jurisdiction of the Small Claims Court and the rules under which 
it operates by appearing before the court, by answering the com-
plaints of the Gurneys, and by failing to register any form of ob-
jection with the court. This general consent estops Appellant 
from asserting claims which evolve from the jurisdiction and rules 
of the court, W. P. Harlin Const. Co. v. Continental Bank & Trust 
Co., 25 U.2d 271, 480 P.2d 464 (1971). See generally, 21 C.J.S, 
Courts, §107-109 (1940), at 161-167. 
By failing to object to the jurisdiction of the Small Claims 
ICourt in the initial proceedings, Appellant has waived the right 
to object and is estopped from asserting claims based upon the 
jurisdiction and rules of the court. It is wholly improper for 
Appellant to contest the jurisdiction of the Small Claims Court 
after it has effectively adjudicated the action between the parties? 
and prior to the Court's decision, Appellant consented to said 
jurisdiction by its past appearance and failure to object. There-
fore, it is encumbent upon the court to deny the claims of Appel-
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lant and affirm the decision of the Small Claims Court. 
III. THE ISSUE OF RIPENESS' AND POLICY CONSIDERATIONS AS 
TO THE CONSEQUENCES OF REVERSAL, SUPPORT AFFIRMANCE OF THE 
SMALL CLAIMS COURT'S RULING, 
The Court should not adjudicate the controversy or rules 
on an issue until it is ripe for decision. Bustos-Ovalle v, 
Landon, 225 F.2d 878 (CA.1955). The basic rationale of the 
ripeness for review doctrine is to prevent the courts from 
becoming entangled in disagreements which do not factually 
warrant judicial adjudication and in which no hardship or con-
crete effect has been experienced by the parties. Abbott Labor-
atories v. Gardner, 387 U.S. 136 (1967). The present appeal 
represents just such a case, where appellant failed to demand 
a jury trial, as clearly set forth in Utah's Constitution and 
statutes. It cannot be claimed that the statutes have deprived 
Appellant of the right to a jury trial when it was Appellantfs 
own action and inaction which caused the right to be waived. 
Had Appellant made demand for jury trial, in accordance 
with the proper provisions, and been denied that request, then 
Appellant may have had a claim that it had been wrongfully de-
prived. However, where Appellant failed to follow the appli-
cable provisions, it waived the right to jury trial and no 
deprivation was effected by the court, or the statutes which 
grant it jurisdiction and which dictate the method of appeal. 
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Therefore, where no demand was made ^nd there is no evidence that 
Appellant was deprived, the question of constitutionality is not 
ripe for judicial review, United States v. Capitol Transit Co., 
338 U.S. 286, Rehearing Denied 338 U.S. 901 (1949). 
The court should also consider the possible ramifications 
of reversing the ruling of the Small Claims Court and rendering 
the decision in favor of Appellant's claim, that the statutes 
regarding the Small Claims Court and the method of appeal are un-
constitutional. A ruling in favor of Appellant would not only 
disregard the constitutional and statutory requirements for a 
demand of jury trial, but would also put in question all decisions 
rendered by the Small Claims Court since the inception of the 
statutes. Each and every case ruled upon by the Small Claims 
Court, after the statutes became effective would be subject to the 
claim that the constitutional right to jurv trial was denrived. 
IV. THE GURNEYS HAVE A STATUTORY RIGHT TO COURT COSTS AND 
ATTORNEYS FEES IN DEFENDING THIS APPEAL. 
Rule 33, Utah Rules of Appellate Procedure, allows for the 
award of attorneys fees and court costs if an appeal is taken for 
delay or is frivolous. Indeed, if the Court determines that said 
appeal is frivolous, is taken for delay, or is unmeritorious, 
"it shall award just damages and single or double costs, including 
reasonable attorneys fees, to the prevailing party"• 
Rule 34, Utah Rules of Appellate Procedure, also allows for 
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an award of costs if an appeal is dismissed "against the apel-
l&nt unless otherwise agreed by the parties or ordered by the 
court;...if a judgment or order is affirmed, costs shall be 
taxed against appellant unless otherwise ordered?...." Costs 
of briefs, records, bonds and other specific costs and fees, 
may be granted under the provisions of Rule 34. Utah R. App. 
P. 34(c). 
The Gurneys contend that the appeal taken in this case 
is frivolous, is for delay, and is unmeritorious. In support 
thereof, the Court's attention is drawn to the fact that Apel-
lant admits failure to demand a jury trial in compliance with 
constitutional and statutory provisions and the record from 
the lower court indicates that Appellant was willing to be 
bound by the decision of the Small Claims Court until a judg-
ment was rendered against it. See Appellant's Brief, page 7, 
and record of Small Claims Court proceedings. When Appellant 
learned that it must satisfy the judgment through money and 
not with in-store credit, Appellant left the courtroom threat-
ening appeal. Before leaving the courtroom, the following 
series of questions were propounded to Appellant's agent, Ms. 
Rich, by Greg P. Hawkin, Judge Pro Tern: 
"You acknowledge, then, on behalf of the store, that 
you owe $34 0,00?" 
"No, I don't." 
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"You just said a minute ago under oath that you acknowledge 
it," 
"I said under oath that I would give them a credit." 
"You acknowledged a receipt from them of $34 0,00." 
"Right." 
"You acknowledged a receipt of them of $340.00." 
"Right." 
"Have you ever given them any furniture?1' 
"No." 
Because it appears that Appellant's claim is frivolous, for 
delay and unmeritorious, it is proper for the Court to grant Gurneys 
the court costs and attorneys fees required to defend this appeal; 
and which Gurneys are entitled to by statute. 
xCONCLUSION 
For the reasons set forth above, Respondents, Ronald and 
Margot Gurney, respectfully request that this court affirm the deci-
sion of the Small Claims Court and also award Respondents court 
costs and attorneys fees in defending this appeal. 
DATED this £^3 day o^ August, 19 87. 
TERRI C. BINGHAM 
Attorney for Respondents 
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ADDENDUM 
Utah Constitution, Article I, Section 10 [TRIAL BY JURY]: 
In capital cases the right of trial by jury shall remain in-
violate. In courts of general jurisdiction, except in capi-
tal cases, a jury shall consist of eight jurors. In courts 
of inferior jurisdiction a jury shall consist of four jurors. 
In criminal cases the verdict shall be unanimous. In civil 
cases three-fourths of the jurors may find a verdict. A 
jury in civil cases shall be waived unless demanded. 
Utah Rules of Civil Procedure, P. 38, JURY TRIAL OF RIGHT 
a) Right Preserved. 
b) Demand. 
c) Same: Specification of Issues. 
d) Waiver. 
a) Right Reserved. The right of trial by jury as declared 
by the Constitution or as given by statute shall be pre-
served to the parties. 
b) Demand. Any party may demand a trial by jury of any is-
sue triable of right by a jury by paying the statutory jury 
fee and serving upon the other parties a demand therefor in 
writing at any time after the commencement of the action and 
not later than 10 days after the service of the last plea-
ding directed to such issue. Such demand may be endorsed 
upon a pleading of the party. 
c) Same: Specification of Issues. In his demand a party 
may specify the issues which he wishes so tried; otherwise 
he shall be deemed to have demanded trial by jury for all 
the issues so triable. If he has demanded trial by jury 
for only some of the issues, any other party within ten days 
after service of the demand or such lesser time as the court 
may order, may serve a demand for trial by jury of any other 
or all of the issues of fact in the action. 
d) Waiver. The failure of a party to pay the statutory 
fee, to serve a demand as required by this Rule and to 
file it as required by Rule 5(d) constitutes a waiver by 
him of trial by jury. A deamnd for trial by jury made as 
herein provided may not be withdrawn without the consent 
of the parties. 
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Rules of the Utah Court of Appeals, P. 33. DAMAGES FOR 
DELAY OR FRIVOLOUS APPEAL; RECOVERY OF ATTORNEY FEES. 
a) Damages for Delay or Frivolous Appeal. 
b) Disciplinary Action for Inadequate Representation. 
a) Damages for Delay or Frivolous Appeal. If the Court de-
termines that a motion made or an appeal taken under these 
rules is either frivolous or for delay, it shall award just 
damages and single or double costs, including reasonable 
attorney fees, to the prevailing party. 
b) Disciplinary Action for Inadequate Representation. The 
Court may impose appropriate sanctions against any counsel 
who inadequately represents a client on appeal. 
Rules of the Utah Court of Appeals, P. 34(a) and (c) AWARD 
OF COSTS. 
a) To Whom Allowed. 
c) Costs of Briefs and Attachments, Record, Bonds and Other 
Expenses on Appeal. 
a) To Whom Allowed. Except as otherwise provided by law, 
if an appeal is dismissed, costs shall be taxed against the 
appellant unless otherwise agreed by the parties or ordered 
by the Court; if a judgment or order is affirmed, costs shall 
be taxed against the appellant unless otherwise ordered; if 
a judgment or order is reversed, costs shall be taxed against 
the respondent unless otherwise ordered; if a judgment or 
order is affirmed or reversed in part or is vacated, costs 
shall be allowed as ordered by the Court. Costs shall not 
be allowed or taxed in a criminal case. 
c) Costs of Briefs and Attachments, Record, Bonds and Other 
Expenses on Appeal. The following may be taxed as costs in 
favor of the prevailing party in the appeal: the actual costs 
of a printed or typewritten brief and attachments, not to 
exceed $3.00 for each page; actual costs incurred in the 
preparation and transmission of the record, including costs 
of the reporter's transcript unless otherwise ordered by the 
Court; premiums paid for supersedeas or cost bonds to pre-
serve rights pending appeal; and the fees for filing and 
docketing the appeal. 
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CERTIFICATE OF SERVICE 
I hereby certify that I served four (4) copies by mail of 
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